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FROM THE PRESIDENT

Linette Butler, BD Construction, Inc./Kearney

WHAT IS IN A NUMBER?

When I first realized that one of my presiden-
tial duties was to write a series of articles for the

newsletter I panicked and told Jean, “I'm a number

cruncher not a wordsmith!!” So for this edition of
our newsletter I am going to attempt to combine

the two.

32,818 is the number of AGC Members nation-
ally in 95 Chapters.

120 members in the Nebraska Building Chapter.
7 or more opportunities throughout the year to
network with other Nebraska AGC members;
Regional Meetings, Golf Outing, Fall Conference
and the Legislative Luncheon.

$1 billion additional dollars invested in nonresi-
dential construction adds

$3.4 billion to Gross Domestic Product (GDP)
and $1.1 billion of that is in personal earnings,
which is enough to create or sustain 28,500
jobs.

47,700 construction jobs in the state of Nebraska.

the state.

6,233 construction firms
are registered with the
Nebraska DOL as of June 2010.

93% or 5,797 of those firms are small business-
es with 20 employees or less.

119,039 is the number of letters written to Con-
gress and administration officials.

AGC has generated support from its grassroots
campaign last year and 232 statements or tes-
timonies were given on Capitol Hill from AGC
Members.

And last but not least:

$6,817 is the amount of money a typical AGC
member can save through exclusive member-
ship discounts and valuable training.

And 1 membership to 1 association that can ser-
vice your entire organization.

AGC contractors know the value of AGC mem-

e $40,875 is the average income of those con-
struction jobs.
13% higher pay than any other private sector in

IS YOUR ENERGY DRINK SAFE?

Ron Pettit, MS, The Harry A. Koch Co., Loss Control Specialist

bership isn’t just measured in dollars and cents or
percentages or any other number ... it is measured
in success!

The caffeine content of a sin-
gle energy drink may contain the
equivalent of four or more cans
of Coca-Cola. Yet the caffeine
amounts are often unlabeled, and
most do not include warnings
about the potential health risks
of caffeine.

Some energy drinks have as
much as 500 milligrams of caf-
feine in an 8-ounce can com-
pared to 35 milligrams in a
12-ounce can of cola. With high
concentrations of caffeine, you

may run the risk of de-
.. veloping caffeine
= poisoning.
The recom-
. mended
. daily
dose of
caffeine
is 100-
200 mil-
ligrams for
teens and

200-300 milligrams of caffeine
for adults.

Energy drinks are even worse
when mixed with alcohol. Alco-
hol adds another level of danger
since caffeine in high doses can
give users a false sense of alert-
ness and less effects of the alco-
hol. This is mixing a depressant
(alcohol) with a stimulant (the
energy drink) that can lead to a
variety of unhealthy side effects.

Caffeine symptoms can
include anxiety, upset stom-
ach, and restlessness. Caffeine,
especially in large quantities, is
dangerous as it raises your blood
pressure and can create a rapid
heartbeat, putting some people
with cardiac problems in a life-
threatening situation.

The most common ingredi-
ents in these drinks are sugar
and/or caffeine. So, before you
go bragging about how great a
certain drink was, you probably

got a sugar rush than anything
else. Safety aside, a common
complaint of energy drink users
is the "crash" they experience
after the energy "buzz" wears
off.

Instead of having frequent
energy drinks, choose other,
healthier options to energize
yourself. A good healthy break-
fast, consisting of proteins and
low carbohydrates will maintain
your energy throughout the
day. Consuming around 2 liters
of water every day will help to
prevent fatigue. Regular exercise
coupled with a balanced diet will
help keep energy levels high.
Adding this to a good night sleep
of seven to eight hours every
day will keep you active and
alert for the whole day.

Energy drinks are not harmful
if you consume them in limited
quantities, but overuse may
prove fatal.
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IT'S 2011, DO YOU KNOW WHAT YOUR
RETIREMENT PLAN IS DOING?

By Jon Read, Financial Education Consultant, Union Bank & Trust Company

Do you remember the com-
mercial that asked, “It's 10 p.m,,
do you know where your kids
are?” This commercial instilled
the importance of monitoring
your kids to millions of parents
in the 80s and 90s. We can apply
this logic to a retirement plan as
well. Both kids and your retire-
ment plan need to be monitored
to ensure that both are behaving
the way you would like them to.
When managing your account,
use these three strategies to
make sure your nest egg grows
into the sizeable account you'll
need for your retirement years.
Boost Your Savings!

Contribute an additional 2%
to your retirement plan. Thanks
to the Tax Relief, Unemployment
Insurance Reauthorization, and
Job Creation Act of 2010, the
employee portion of Social Secu-
rity taxes were reduced in 2011
from 6.2% to 4.2%, saving you
2% of income (on income up to
$106,800). Thus, an extra 2%
contribution to your retirement
account will make little difference
between your 2010 paycheck and
your 2011 paycheck.

Protect Your Investment
Choosing the right invest-
ment strategy according to your
individual risk tolerance and time

until retirement is extremely
important. Once you choose the

appropriate strategy, stick with it.

Don’t succumb to the doomsday
talk in the media when the mar-
ket goes through a rough patch.
Recessions and stock market
downturns are part of the eco-
nomic landscape. Therefore, one
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of the best strategies is to ride
out the downturn and continue
to invest. In essence, you will
be buying more shares for your
dollar when the investments are
down at a lower price per share.
Take Advantage of Company
Contributions

Take the time to learn the
details of your company’s retire-
ment plan. All experts agree you
should take advantage of any
available contributions your em-
ployer makes to the plan. Typi-
cally, if a contribution is made by
your employer, it will come in the
form of a matching contribution.
For example, a plan may offer a
match of $.50 for every $1 you
contribute to the plan up to 5%
of your compensation.

The thought of free money
sounds great, but what does this
really mean for your account bal-
ance?

Here’s an example, if you
make $40,000 per year and had
invested 5% ($2,000) of your
income annually over the last

20 years in the S&P 500, you
would have $86,928. If you take
into account a company match-
ing contribution ($.50 for every
$1 you contributed up to 5%)
you would have over $130,750.
This means you just turned a
total investment of $40,000 into
$130,750.

What you need to do now:

e Increase your current
contribution by 2%.

e Choose and stick with an
appropriate investment
strategy by completing
the Investor Question-
naire at www.ubtrust.
com/investor.pdf.

e Take advantage of com-
pany contributions.

If you have questions or
would like to speak with a
Union Bank & Trust Retire-
ment Plan expert please call
402-323-1592.



Expertise at Every Level

The right retirement is built from the ground up. At Union Bank, we take
the time to get to know your business and customize a retirement plan
that elevates the quality of life after retirement for you and your employees.
We offer the convenience of trustee, plan administration, record keeping,
participant education, and investment services.

You can be confident that our
experienced professionals will help
you reach new heights.

To schedule your consultation,
or for more information, contact
our Retirement Plan Services
team at (402) 323-1592 or
(888) 769-2362.

UJB UNION BANK

& TRUST COMPANY,

ubtrust.com

You Bel Here:
| Investment products: May Lose Value - Not FDIC Insured - No Bank Guarantee | O u e O n g e r e ‘
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TOXIC BUSINESS

POLLUTION LIABILITY INSURANCE TO THE RESCUE

by Andrew Fereday, CLS

The extensive devastation
caused by the recent British Petro-
leum oil spill in the Gulf of Mexico
captured the world’s attention
and, in doing so, shed light on the
often-overlooked environmental
risks frequently faced by compa-
nies throughout the United States.

Although such risks are com-
monly associated with oil, pe-
troleum and chemical industries,
environment-related accidents and
claims can impact any business.

As concern for the environ-
ment grows and the list of known
pollution sources expands, envi-
ronmental issues have become
an escalating concern for many
businesses. The broad spectrum
of environmental risk means that
a pollution claim can arise at any
time, for any type of business.
And, because most of these risks
are not covered under standard
insurance policies, a company
may be blindsided by a costly
lawsuit with potentially devas-
tating consequences. However,
companies can protect themselves
from these exposures by carrying
pollution insurance, which is read-
ily available and can be specifically
tailored to meet individual busi-
ness needs.

Common exposures

Did you know that you could
be working in a “sick” building?
Or that a mild rain storm could do
more than simply create a gloomy
view outside your office window?
Environmental exposures lurk in a
variety of circumstances. Business
owners need to become familiar
with these risks so they can pro-
tect their companies from unex-
pected loss. Following is a list of
environmental exposures that can
bear significant consequences:
¢ Sick building syndrome-

Occurs when mold and bac-

terial air are released due to

faulty heating, ventilation or
air conditioning systems, caus-

ing individuals to experience a

variety of ailments, including
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headache, dry cough, dry/itchy
skin, dizziness, nausea, dif-
ficulty concentrating, fatigue,
sensitivity to odors, or eye,
nose and throat irritation.

e Leaky storage tanks- These
receptacles, whether under- or
above-ground, have the po-
tential to release heating oil or
fuel, which can impact the in-
sured’s property or neighboring
properties, ultimately resulting
in remediation expenses or
claims for bodily injury.

e Carbon monoxide poison-
ing— Caused by machinery
malfunctions, which can lead
to serious bodily injury and
death. This toxic gas is color-
less, tasteless, odorless and
non-irritating, and is therefore
very difficult to detect.

e Contaminated drinking
water- When drinking water
becomes polluted, bodily injury
claims may result (regard-
less of whether the water was
contaminated on or offsite).
Remediation expenses may be
sought to neutralize contami-
nation that impacts drinking
water.

¢ Rain water runoff- Takes
place when contaminants are
transported through rain water
from one area to another, af-
fecting wetlands, streams and
surrounding areas.

e Historical issues— Occurs
when contaminants are pres-
ent from known or unknown
historical usage/operations.
Environmental insurance prod-

ucts date back to the early 1980s,

following the creation of the

Comprehensive Environmental Re-

sponse, Compensation and Liabil-

ity Act (CERCLA). This act not only
placed a tax on the chemical and
petroleum industries, but it also
granted greater federal authority
to respond to risks threatening
public health or the environment.

Shortly after CERCLA’s enactment,

the “"Absolute Pollution Exclu-

Continued on next page
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1969: National Environmental '
Policy Act (NEPA)

1970: EPA established Clean
Air Act (CAA)

Occupational Safety and
Health Act (OSHA)

1972: Predecessor to the Clean
Water Act (CWA)

Federal Insecticide, Fungicide
and Rodenticide Act (FIFRA)

1973: Endangered Species Act
(ESA)

1974: Safe Drinking Water Act
(SDWA)

1976: Resource Conservation
and Recovery Act (RCRA)
Toxic Substances Control Act
(TSCA)

1977: Clean Water Act (CWA)

1980: Comprehensive Environ-
mental Response, Compensation
and Liability Act (CERCLA), a.k.a.
Superfund

1986: Superfund Amendments
and Reauthorization Act (SARA)
Emergency Planning and Commu-
nity Right-to-Know Act (EPCRA)

1990: Oil Pollution Act (OPA)
Pollution Prevention Act (PPA)
CAA Amendments
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sion” began to appear in liability policies, which all

but eliminated coverage for the majority of pollution

incidents. As a result, the first pollution policies writ-
ten in the 1980s were expensive, lacked significant
coverage terms and were used primarily by larger
companies to meet regulatory requirements.

Pollution policies today
The past 10 years have ushered in dramatic

changes for the environmental insurance market-

place. The latest coverage terms and conditions give
organizations meaningful tools and resources to ad-
dress environmental risks. Currently, several types
of pollution coverage are available, and most policies
can be customized to address a company’s unique
risks and exposures. Environmental insurance pres-
ently covers the following exposures:

¢ Onsite cleanup- Although the release of a
chemical, solvent or hazardous toxin may
seem to be an unlikely risk, accidents do
happen; they can result in extensive dam-
age and ultimately require a cleanup that
will likely be excluded by most general
liability policies. Whether the release is
sudden and requires an emergency
response, or has occurred under-
ground for decades, the bill for the
cleanup will be sent to the com-
pany responsible for the incident.

e Offsite cleanup- If a release
from a business owner’s site af-
fects a nearby property, the owner is ultimately
responsible for the cleanup. Damage can be
far-reaching, affecting not only the neighboring
property, but operations at that location as well,
creating expensive consequences.

¢ Onsite bodily injury and property damage-
Accidental toxic releases can have a negative im-
pact on both employees and non-staff members.
Damage can be sudden or may slowly occur over
time. If emergency response is necessary, third
parties who are called to assist may potentially
be affected as well. Companies can be held liable
for injury or damage on a multitude of levels.

+ Offsite bodily injury and property damage-
Accidental releases can negatively impact neigh-
bors and adjoining property, but the damage may
not always be physical in nature. For example,
pollution conditions can cause a neighboring
property’s market value to crumble or even force
occupants of neighboring schools, hospitals and
cities to evacuate.

¢ Non-owned locations— A company may inad-
vertently cause pollution exposure if it maintains
a location where waste is disposed of or recycled,
or where its product is warehoused. While the
owner usually cannot maintain or control the
exposures at the non-owned location, the com-
pany can be held liable for damages related to
the pollution caused by its product. Even the

most meticulous operation cannot guarantee that
its product will not pollute at a location that is not
under its immediate jurisdiction.
¢ Products pollution- A product may react un-
expectedly when introduced to an environment
different from the one in which it was manufac-
tured. Companies need to ensure that products
are stored correctly, thus reducing the risk of en-
vironmental accident. For example, some agents
produce toxic by-products if exposed to moisture,
air or other conditions. If stored improperly, such
products may adversely affect everything ware-
housed at that location.
e Transported cargo- While in transit from point
of origin to another location, products are the
responsibility of the manufacturer. If an acci-
dent were to occur during transit, the owner of
the product could ultimately be held responsible
for damages. Even if the product is non-toxic, a
release in an unintended location could require
cleanup. MCS-90, a required provision included
in automobile policies for hazardous material/
waste transporters, is commonly mistaken
for pollution coverage for the insured.
Rather, MCS-90 only serves to financially
protect the public who may be ad-
versely affected by trucking accidents
involving hazardous materials. It is
important that product manufactur-
ers are aware of this fact and that
they seek out coverage for this potential liability.
Who should consider environmental insurance?

Due to the unpredictable nature of environmental
pollution, this type of risk is an economically un-
certain liability that could be financially disastrous.
Because damages can exceed the value of the prop-
erty itself, some risk managers prefer to pay a fixed
premium rather than gamble with potentially cata-
strophic future costs. The high price tag associated
with environmental disasters is most likely related
to the variety of possible pollution exposures. For
example, a third-party claim could include bodily
injury, property damage and/or hefty cleanup costs,
both for contaminants that traveled offsite or were
released onsite. Furthermore, the company would
be responsible for legal fees associated with defend-
ing itself. Likewise, a first-party claim arises when a
company experiences a spill or contamination that
requires cleanup, often due to violation of local,
state or federal environmental standards. Pollution
insurance can cover both exposures.

Pollution policies are flexible, making it easy for
businesses to tailor their coverage to fit their needs.
The unpredictability of environmental exposures
makes the assurance offered through proper cover-
age invaluable. The experts at SilverStone Group
can assist companies and help them reduce risks by
embracing sound environmental management prac-
tices.
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Great Ideas

The Harry A. Koch Co. has provided
the construction industry with great
service and ideas since 1916. Our
construction specialty division has
more than 25 insurance specialists
who bring construction companies
great ideas to save you money, make
your employees safer and even make

The Harry A. Koch Co.

Insurance & Financial Benefits
G) First Insurance Group

your company more competitive.

Call :s today te«build your risk plan!

_ 800.344.5624
Omaha - Lincoln | www.hakco.com
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AGC Nebraska Building Chapter

Spring Golf Outing Registration
Monday, May 16, 2011

Quarry Oaks Golf Course

16600 Quarry Oaks Drive

Ashland, Nebraska

Join your friends and colleagues for a great day on the golf course! The AGC Nebraska
Building Chapter has put together an excellent day of food, fun and friendship. The
Format will be a four-person scramble with flag prizes for each hole as well as some
specialty pin prizes and betting holes!

Registration Fee
$125.00 per person. (Included in your registration for this event is noon luncheon, golf
cart, flag prizes, and greens fees. $25.00 of your registration will go to the AGC Nebras-

WIELL el ka Building Chapter’s state PAC fund.)

Corporate Sponsor:

Schedule of Events

GENE LILLY 10:30am - 11:30am Registration and deli box lunch
11:30am Shotgun start!

SURETY B ONDS 430pm-5:30pm Awards Social and BBQ. Flag and special pin prizes awarded.
Registration, lunch and social hour will be held in the clubhouse at Quarry Oaks.

2011 AGC Nebraska Building Chapter Golf Outing Registration, May 16, 2011

Please register person(s) at $125.00/person= ___ []Billme []Registration Fees Enclosed

Please list name(s)

Return by May 8, 2011
AGC Nebraska Building Chapter
301 S. 13th, Ste 200
Company: Address: Lincoln, NE, 68508
Phone: 402-438-0400 Fax: 402-438-0066
E-mail: agcnebuilders@windstream.net

City, State, Zip:

Phone: Fax: Email:

Please team me/us with the following people (if you do not have a foursome, you will be assigned to a team):

o~

y

1. Company: /g

2. Company: §
3. Company: Y§
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HOW SOLID FINANCIAL REPORTING
CAN HELP IMPROVE FUTURE PROFITS

By Josh Weiss and Mark Duran, Lutz & Company CPA

As year-end financial statements and tax returns
are being prepared and sent to the various banks,
your bonding agents and surety companies, this pro-
vides the company opportunity to analyze the results
from the past year and make adjustments to opera-
tions to improve performance in the coming year. In
order for the past to influence the future, the report-
ing must be accurate and understood throughout
the company and not just by the accountants. The
financial statements can serve as the report card for
the year as management can analyze the results,
both positive and negative.

Communication of the operating results and fi-
nancial performance beyond the accounting depart-
ment to operations can help bidding and estimating
departments better understand the company’s goals,
strengths and weaknesses. Ultimately this may allow
the company to pursue more profitable work. If the
estimators in the organization only consider the direct
construction costs and ignore overhead and indirect
costs, they run the risk of the company losing money
as a whole. For example, if a job is bid expecting 20%
margin, but in reality the estimator or project manager
would be happy with 15% to 17%, but overhead and
indirect costs of the company are 18%, the company
would lose money overall . Often estimators and proj-
ect managers have no idea of the impact of overhead
or the indirect costs to a company.

Striking a balance between not enough or too
much information is always a concern. Manage-
ment does not necessarily have to provide detailed
analysis, but communication that these costs in fact
exist and what role they play in the overall financial
success of the company is important. The required
overhead and indirect costs can be communicated as
a percentage as their importance must be considered
and factored into each bid.

The most important gauge of the overall health
and profitability of the company is the jobs in prog-

ress or work in progress schedule. Regular review of
this schedule amongst management, project manag-
ers, estimators and accounting can help a company
ensure that jobs are being adequately monitored so
any changes or problems with a project can be identi-
fied in a timely manner. Often successful companies
hold weekly or monthly meetings that include all of
the individuals involved to discuss job status. This
helps to ensure that all parties involved on the proj-
ects understand the position of each job and makes
certain everyone is held accountable for their particu-
lar projects. A contractor’s livelihood is dependent
on estimates, it is critical that those estimates are
accurate and analyzed on a regular basis.

Accounting has the benefit of hindsight and
proper accounting of the costs incurred will allow
accounting personnel to report job performance on
a regular basis. Timely accurate reporting is neces-
sary to effectively monitor financial results. Project
managers should review and analyze those results to
be sure they are correct and in line with the actual
progress of a job. If a change order is needed, it can
be addressed during the job as it is often more likely
to be approved as events occur rather than waiting
until the end of a project when the owner or general
contractor has long since moved past the particular
issue. Working hand in hand, accounting and opera-
tions can provide insight to the estimators to ensure
that the estimates on future projects are dialed in and
put the company in a good position to win the con-
tracts.

Financial reporting and the financial statements of
a construction company serve as the ultimate score-
card for the year. A good understanding of the finan-
cial statements and financial position of the company
by the owners and management along with proper
communication shared throughout the company can
help lead to better future project management and
overall company profits.

CALENDAR OF EVENTS

April 5: Building to LEED for New
Construction. Electrical Industry
Training Center, 8960 L St. Room
306, Omaha from 8:30am to
5:30pm.

April 6: Building to LEED for
New Construction. Held in Lincoln
at Bellevue University, 1001 S
70th St, Room 219, 8:30am to
5:30pm.
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April 6, 13, 20, & 27: LEED
Green Associate Exam Prep Class
- Online course, Wednesdays.
April 7: Building to LEED for New
Construction. Held in Norfolk (lo-
cation TBA), 8:30am to 5:30pm.
April 7, 14, 21, & 28: LEED AP
BD&C Exam Prep Course - Online
course, Thursdays.

April 12: 2010-2011 Construc-
tion Leadership Academy. Held at

the Cornhusker by Marriott, 333
South 13th Street, Lincoln, from
1:00pm - 7:00pm.

April 20: AGC Board of Directors
Meeting - Cornhusker Plaza, Suite
101, 3:00pm

April 26 & 27: BIM Technology
(BIM Unit #2). Electrical Industry
Training Center, 8960 L St. Room
306, Omaha from 8:30am to
5:30pm.



BANK OPERATING LINES HELP
MAXIMIZE SURETY CREDIT

By Jake Buss and Jim King, Gene Lilly Surety Bonds, Inc.

A key component in your surety program is
strong bank support, particularly in the form of
your operating line of credit. Surety companies
view this as funds available to a contractor to help
fund operations and pay suppliers in a tight cash
flow situation. Of course, contractors and sureties
would prefer that the contractor funds operations
through their own working capital, but the operat-
ing line of credit is a good supplement to that.

Tom Sonderegger, assistant vice president of
commercial lending at Union Bank and Trust, has
valuable insight into how banks look at contractors’
operating line and the factors that go into deter-
mining what is available. Banks will look primarily
at contractors Accounts Receivable Schedule to set
available credit. The Accounts Receivables serve as
“short term collateral to secure short term borrow-
ing.”

Banks will typically provide credit on 80% of un-
bonded receivables. They do not factor receivables
on bonded projects into their analysis because the
surety company has priority right to those monies.
This practice is customary, but does not mean that
there are not exceptions that can be made.

Occasionally a bank may provide operating
credit with fixed assets as collateral. These assets
would need to be free of debt and have verified
value. Examples of this could be equipment that
is paid for or a contractor’s office or shop building.
Additionally, if a contractor can demonstrate that
inventory turns over quick and converts into cash
or receivables that may be factored in as well.

The Borrowing Base Certificate is an item that
is used monthly to gauge what assets are available
to borrow against. This is used heavily by larger
lending institutions and is becoming more and
more common with banks of all sizes. This form is
prepared monthly by the contractor and provided
to their banker. This gives the loan officer an as-

set base with which they can determine available
credit.

There are two main issues to consider regard-

ing the Borrowing Base Certificate when trying to
maximize your available credit. The first is the ag-
ing of your receivables. Banks will disregard receiv-
ables more than 90 days old. They will likely view
this account as uncollectable. Secondly, you must

be proactive in your billings. No credit is given for
under billings. This means that, even if you have
performed the work and incurred costs, you will not

get credit for that money unless you have it billed.

Not only would you have incurred costs and not
been paid yet, but now you are not able to borrow

against that money unless it has been billed.

While the Borrowing Base Certificate is prepared

for the bankers use, it also is analyzed by some
surety companies. Tyler Adams, Regional Man-
ager for International Fidelity Insurance Company,

looks at these in his assessment of a contractor for
bonding. Surety companies want to know what the

covenants, or guidelines, are for that contractor’s
operating line of credit. They want to know what

requirements the bank has placed on the contrac-

tor as a condition of providing that operating line.
These requirements may include minimum working

capital, equity or cash amounts or ratios of debt

to worth. The concern from the surety perspective

is that if those requirements are not met the bank
could potentially pull the operating line of credit.

That could be very costly to the cash flow of a con-
tractor that relies heavily on bank support for their

operations.

In conclusion, the bank operating line of credit is
important to contractors and their ability to maxi-
mize surety credit. In order to get the most out of
an operating line, a contractor should stay on top
of their billings and make sure that they are able to
collect those funds once they are billed for.

May 16: SAVE THE DATE! Annual

April 27: Western Nebraska
Regional Members Meeting -
Scottsbluff Country Club, 5:00pm
- 7:00pm

April 28: BIM Process, Adoption,
and Integration (BIM Unit #4).
Electrical Industry Training Cen-
ter, 8960 L St. Room 306, Omaha
from 8:30am to 5:30pm.

May 4: Omaha Regional Member
Meeting - Regency Marriott Hotel,
7:30am - 9:00am.

May 4: Lincoln Regional Member
Meeting - The Nebraska Club,
12:00pm - 1:30pm.

May 10: 2010-2011 Construc-
tion Leadership Academy. Held at
the Cornhusker by Marriott, 333
South 13th Street, Lincoln, from
1pm - 7pm.

Golf Outing - Quarry Oaks.

Go to the calendar online
for registration forms and
more information - http://

agcnebuilders.com/events.
shtm/
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KNOW THE RULES:

REVIEW YOUR CONTRACTS!

Erin Ebeler, Woods & Aitken LLP

In today’s distressed financial circumstances,
good economic news is sparse for construction
industry participants. Unfortunately, when times
are tough, contractors and subcontractors alike are
more likely to accept increased risk, both financially
and in terms of taking on projects outside their
experience or expertise. Naturally, owners and
general contractors will look to protect themselves
by shifting these risks downstream to other parties
involved in the construction process.

Generally speaking, such risk shifting is accom-
plished through contracts. Therefore, it is es-
sential that contractors and subcontractors review
all contract documents to which they are subject.
Oftentimes, these documents expand beyond the
subcontract or prime contract signed to incorporate
other documents such as upstream contracts, plans
and specifications, drawings, etc. Contractors and
subcontractor should review all contract documents
to identify any one-sided, risk-shifting provisions,
or “killer-contract” provisions. Some examples of
these provisions include:

e Short Notice Provisions— Deny adequate
time to determine ramifications of events on
the project.

¢ Claim Waivers and Releases with Pay Ap-
plications— Require waiver and release of any
claims connected with work included in pay ap-
plications in order to receive progress payments.

¢ Prospective Lien Waivers— Waive lien rights
as part of the contract before work begins.

e No Damages for Delay- Deny the right to
seek damages caused by project delays (wheth-
er or not caused by the contractor or subcon-
tractor).

e One-sided Dispute Resolution- Restrict the
types of disputes, the requirements for consid-
eration, and/or the venues that a contractor or
subcontractor may utilize in the resolution of
project disputes.

¢ No Limits on Consequential Damages—
Provide no limit to the damages that can be
sought against the contractor or subcon-
tractor.

e High or Uncapped Liquidated Dam-
ages-— Provide unreasonable or punitive
liquated damages against the contractor
or subcontractor for late completion.

¢ Scheduling of Work- Make the con-
tractor or subcontractor responsible for
work progress entirely out of its control.

e Coordination of Work of Others— Re-
quire the contractor or subcontractor to

BUILDING CHAPTER NEWS e 12

coordinate work of parties with whom it has no

contractual relationship or means to control.

e Default or Convenience Terminations— Limit
the contractor’s or subcontractor’s rights in the
event of contract termination.

The enforceability of killer-contract provisions
such as these varies by state. Consequently, criti-
cal but often overlooked provisions are the “choice-
of-law” and “choice-of-venue” provisions. Parties
can designate which state’s law will govern the
terms of an agreement and where a dispute over
that agreement will be heard, and the state(s)
chosen may not necessarily be the state in which
construction occurs. However, many states (includ-
ing Nebraska) limit parties’ ability to designate a
state other than the one in which the work is actu-
ally performed as the “choice-of-law” or “choice-of-
venue.”

The significance of these provisions cannot be
overstated. Without knowing which state’s law will
govern your contract, it is difficult—if not impossi-
ble—either to assess the impact of certain contract
terms, to conduct a meaningful risk-assessment, or
to mitigate the risk associated with the contract’s
terms. Accordingly, contractors and subcontrac-
tors should consider utilizing standardized contracts
such as the ConsensusDOCS or AIA General Condi-
tions to avoid the more onerous provisions. If such
contracts cannot be utilized, parties should familiar-
ize themselves with the risks in the agreement at
issue and investigate the enforceability and poten-
tial consequences of such provisions on their right
to receive payment.




Wisdom at Work.

Our expertise and knowledge is meaningless until we know all there is to know about you.

At SilverStone Group, we work tirelessly to understand your world. Then and only then can
we help make the most of your resources. That is how we earned our reputation, and how
we hope to earn your business.

CONSTRUCTION RISK SERVICES

You can count on SilverStone Group to provide the business insurance, builder’s risk and surety
products you need to run a successful and profitable business. Our construction team is
dedicated solely to the industry, and we utilize the services of carriers who specially handle
construction risk and understand the types of exposures you face. For more information visit
www.silverstonegroup.com .

SILVERSTONE
11516 Miracle Hills Drive  Omaha, NE 68154 800.288.5501 www.silverstonegroup.com G R O U P
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THE MARKETPLACE

Larson Cement Stone Co.
4508 South 28th Street
P Q. Box 7202
Omaha, Mebraska 68107-0202

Phone: (402) 733-1897
Fau: (402) 733-1824

LYMAN-RICHEY
www.lymanrichey.com

Quality Materials to
Build America’s Future
COUNT ON CONCRETE
CORPORATION
Ready Mixed Concrete Co.

Gerhold Concrete Company, Inc.
Lyman Richey Sand & Gravel Company
Central Sand and Gravel Company

General Offices:
4315 Cuming Street - Omaha, NE 68131
Phone (402) 558-2727

SIEEL
_—
DRAKE-WILLIAMS STEEL, INC.

Ostructural & Miscellaneous Steel Fabrication
[ODesign/Build Fabrication & Erection Service
[OConcrete Reinforcing Steel

[OSteel Service Center & Contract Fabrication

www.dwsteel.com 402.342.1043
Omaha - Des Moines - Denver

o'keefe
€levator company, Inc.
ALAN L. GILMORE

VICE PRESIDEMT COMNSTRUCTIOMN

A2 WR-25T2 Direct One (FEeete Center
4027 3454085 Fax 1402 Jones Street
402 5TR-T473 Cellnlar  Crmaha, NE 08102-3214

AT 34 5-a050 Far, 112

E-muil: agilmorsigykesle-slevalor.com
Websile: worw.okeele-elevalor.oom

W]

UNIVERSAL SURETY COMPANY
INLAND INSURANCE COMPANY
601 S. 12th Street, Suite #100
PO Box 80468
Lincoln, NE 68501-0468

Phone: (402) 435-4302
Toll Free: (800) 755-2666
Fax: (402) 435-3274

Curt Hartter, Vice President
Jessica Marsh, Underwriter

PNXUNICO

Serving all of your
Insurance, Risk
Management and
Financial Needs!

o In Lincoln, Columbus,
WorkComp  Keqrney & Papillion

www.unicogroup.com

Bl ENDICOTT

Commonwealth
Electric Company

TDTALQDTDD L

SUPPLY, INC.

Lincoln, Nebraska St. Paul, Minnesota

14901 Chandler Road
Omaha, NE 68138

Phone: 402-895-5212
or 800-228-2948
Fax: 402-895-3297

sales@tsamfgomaha.com

CLAY PRODUCTS of the midwest 800.279.2658 800.444.4899
800 Q Street, Lincoln, NE8508 Hibbing, Minnesota
COMMERCIAL - INDUSTRIAL - RESIDENTIAL 402.476.6673 806,389 8069
! DESIGN & BUILD ENGINEERING - MAINTENANCE Omsggafs';efﬁzka S eonsin
Manufacturers of brick, FOR PROMPT QUALITY ELECTRICAL 4515 S. 90th Street, Omaha, NEB127 Wausau, Wisconsin
i i 402.592.7385 <0l
pavers, tile, pml coping, SERVICE 24 HOURS A DAY Appleton, Wisconsin
murals, and fire place facades. 331-1414 twk” - ) 88&599.55?6
es lVioines, lowa
4225 South 89th Street - Omaha, NE 68127 R‘lnﬁn @ GREENLEE 800.395.1516
PO, Box 17 - Fair{:rl.lry. ME 68352 474-1341 m ¢ s Ishpggiq%,sl\/éiﬁigan
eV L s fsanilie R .
A402-729-3315 1901 “Y” Street - Lincoln, NE 68501-0638 DEWALT g b G-y
Y 4 Ronald R. Allison
LOGAN Leo D. Allison
Kevin J. Stenger
Jacqueline L. Drey

CONTRACTORS SUPPLY, INC.

MATEMIALS ECQUIFMENT RENTALS SERVICE

6544 L Street - Omaha, NE 68117
Ph: 402-339-3900 Fax: 402-597-0694

www.logancontractors.com

Constructors Bonding, Inc.
Performance and Payment Bonds
(402) 333-3232 FAX (402) 333-8889

11636 W, Center Rd., Omaha, NE 68144
www.chiomaha.com
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THE MARKETPLACE

" -
. | £

' SUPPORTWORKS:
Al “"THRASHER:

u Foundation Supportworks by Thrasher
services Include:
+  Helical Tension Anchors
Helical Pile Installation
« Push Pier Systems
+ Residential Foundation Repair
+ Preliminary Design Assistance
«  Load Testing

Call Bill Kirby (402) 650-1700
www.fsibythrasher.com

imercial & Residential Foundation Experts

CAT

DEPENDABILITY.

FOR SALE OR FOR RENT.

owe [ X

B00-628-6025 NMCCAT.COM

Dedicated to Training a Quality Workforce
For our partners

The Associated General Contractors - AGC

The Power of Training ...
(402) 397-5106

g TRAVELERS

Mark S Costello, CFA

Underwriting Director Construction
Services Bond

11516 Miracle Hills Drive, Suite 400
Omaha, NE 68154-4420

402.498.4601 or 800.642.8200 ext. 4601
Fax: 402.498.4640
www.travelers.com

mcostel@travelers.com

International Fidelity
Insurance Company

Zi.
TFIC

Suxetyohip
sinee MAF

Tyler Adams
8700 Executive Woods Dr. #200
Lincoln, NE 68512
PH: 402-423-1002

NEBCO

COMSTRUCTION = REAL ESTATE = RECREATION
BUILDING NEBRASKA SINCE 1908

NEBCO, Inc.
1815 Y Street
P.O. Box 80268
Lincoln, NE 68501
(402) 434-1212 - Phone
(402) 434-1799 - Fax

T > -
m=d -

Becker Meyer Love LLp

Certified Public Accountants & Consultants

5944 Vandervoort Dr.
Lincoln, NE 68516

phone: 402-423-4343
fax: 402-423-4346
www.hbecpa.com

QUALITY FINANCIAL MANAGEMENT
& CONSULTING SERVICES

M MILLARD
LUMBER Inc. /%

TURNKEY BUILDING SOLUTIONS

By puckuging all Unwe building cornponen s and abor

i Lo uro =olulion, we're rmakicg your lile casicn and
helping vou build faster better & zafer

* Floor pancls +Wall pancls * Roof trusscs
+Framing *Siding * Insulation +» Trimming

11206 N 145th Street, Waverly NE (402) TG - 3030

L2300 1 Strect. Omaha NE {402] 996 - 2800
Call toll fras at 1 - 800 - 228 - 82080

¥l Engine Parts

W Transmission Paris

™ Final Drive Parts

¥ Undercarriage

¥ Starters & Alternators

We're for you. “ES
T MURPHY.

{WE’RE FOR YOU evERY STEP. }

|
Exceeding Your Expectations with

Business Insurance and Employee Benefits

Delivered with a True Understanding of

Your Risk Management Needs.

2637 South 158th Plaza, Suite 200
Omaha, NE 68130

402-697-7850 | 866-220-4625
holmesmurphy.com

s Murphy & Associates

All Makes and Models

POWER PRODUCTS, INC.

Your Heavy Duty

Parts Specialists

(800) 467-5545

www endurancepower.com
sales@endurancepower.com

Fax: 402-467-3131
6200 Arbor Rd, Lincoln, NE
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301 S 13th Street, Suite 200 SRSRT 51D

) .S. Postage
Lincoln, NE 68508-2537 PAID
Henderson, NE
Permit No. 6

Return Service Requested

INTE GRATED 5002 South 114th Street

Omaha, NE 68137

'SOLLT \S PH: (402) 331-4122
FX: (402) 331-4192

“Helping You Put the Pie * tim@integratedsolutions.net

** SAGE Authorized Business Partner **
Timberline Support, Sales, and Consulting
Master Builder Support, Sales, and Consulting

O Computer Networking
Design and Support.
O Computer and IT Security
and Monitoring.
OHardware, Software,
LB LLEL UL Authorized Partner
OEmail and Website Hosting.

(Custom Programming.
OFull IT Design, Support, and Implementation.

www.integratedsolutions.net

WOODS AITKEN

Law Firm

Providing legal services to the construction
industry in Nebraska for over eighty years.

Lincoln Omaha
301 South 13th Street 10250 Regency Circle
Suite 500 Suite 350
Lincoln, NE 68508 Omaha, NE 68114

www.woodsaitken.com

Lll!hil




